ESCROW AND DEPOSIT AGREEMENT

STATE OF GEORGIA

COUNTY OF ______________
THIS AGREEMENT (hereinafter, “Agreement”) made and entered into this ______ day of ___________, 200__, by and between APPLICANT, a business corporation organized under the laws of the State of ________________, having its principal place of business at ________________________, and FINANCIAL INSTITUTION/ ESCROW AGENT, a [national / state] banking institution organized under the laws of [the State of ________ / the United States of America] (hereinafter, “Escrow Agent”) (APPLICANT and Escrow Agent are hereinafter referred to collectively as the “Parties”); and
WHEREAS, APPLICANT has an Application for Authority to Provide Pre-paid Competitive Local Exchange Service currently pending before the Georgia Public Service Commission (hereinafter, “Commission”), Docket No. _______________; and  

WHEREAS, APPLICANT has executed, or is in the process of negotiating or executing, certain resale/interconnection Agreements with certain Incumbent Local Exchange Carriers (“ILECs”) as follows: (1) ILEC 1 (e.g., AT&T); (2) ILEC 2; (3) ILEC 3 (etc.); and   
WHEREAS, the ILECs will provide certain local exchange telecommunications services to APPLICANT for resale to APPLICANT’S customers; and 
WHEREAS, APPLICANT requires its customers to pay for local exchange telecommunications services one month in advance or requests to waive Commission Rule 515-12-1-.28 outlining standard disconnection practices; and 

WHEREAS, pursuant to that certain Letter Order of the Commission issued August 19, 1997, APPLICANT is required to provide funds to ensure that the monthly telephone service paid for in advance by APPLICANT’S customers is actually delivered, regardless of APPLICANT’S financial or business condition, and

WHEREAS, APPLICANT desires that the ILECs and the Commission be notified in the event of APPLICANT’S default in its agreement with the ILECs in order to prevent any interruption in service to APPLICANT’S customers; 
WHEREAS, APPLICANT understands that proper maintenance of this agreement and the conditions contained herein are a requirement of APPLICANT upon certification by the Commission; and the failure to maintain properly this agreement constitutes a violation of a the Commission order granting a certificate to APPLICANT, which may subject APPLICANT to penalties pursuant to O.C.G.A. §46-2-91.
NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, the Parties agree as follows:

Section One:  Account and Funds

(a) APPLICANT shall establish an Escrow Account (“Account”) with the Escrow Agent and initially place in the Account a minimum of $5,000.  Thereafter, the balance of the account should at all times be no less than $5,000; and furthermore, APPLICANT shall continue to place funds in the Account on a monthly basis in an amount equal to the total number of APPLICANT’S customers times the proposed monthly service fee (“MONTHLY SERVICE CHARGE”) charged by APPLICANT (the “Funds”).  
(b)  The Escrow Agent agrees to invest the Funds in the Account in an interest-bearing, internal money market account in the name of APPLICANT, entitled "__________________(APPLICANT’S NAME) - Customer Reserve Account," (hereinafter, the “Account”) which shall be segregated from other accounts or assets held by the Escrow Agent.  
(c) Any and all interest earned from investment of the Funds shall be included as part of the Funds, credited to the Account, and invested as set forth in Section One (b), above.  

(d) This Agreement creates irrevocable instructions to the Escrow Agent which shall hold the Funds in trust for the use and purposes as set forth in this Agreement.  During the term of this Agreement, all Funds placed in the Account shall be held for the use and benefit of APPLICANT’S customers, as provided herein.  
Section Two: Statement of Account

(a) On or before the 15th day of each month during the term of this Agreement, the Escrow Agent shall provide APPLICANT with a statement of account showing the balance of Funds held in the Account and all Account transactions occurring in the preceding month.  
(b) The statement of Account shall be sent to APPLICANT at the address listed for it under Section Thirteen.  
(c) On or before March 31, June 30, September 30 and December 31, of each year or upon any express written request by the Commission, the Escrow Agent shall send the Commission a written report listing:

(i) the names of the APPLICANT, 
(ii) the Escrow Agent, 
(iii) APPLICANT’S Account number, 
(iv) the amount of Funds in the each Account and 
(v) contact information for the representative of Escrow Agent who maintains APPLICANT’S Escrow Account. 

Section Three:  Standard of Care and Liabilities

(a) The Escrow Agent holds the Funds in trust and has a fiduciary duty to preserve and account for all Funds in the Account.

(b)  The Escrow Agent shall make and maintain such records as expressly required in this Agreement and those records which are required by law to render full accounting to APPLICANT and to the Commission and to any other entity as required by law. 
(c) In the event Funds are lost by reason of the Escrow Agent’s breach of its fiduciary duty, then the liability of the Escrow Agent to APPLICANT shall be limited to the APPLICANT’S direct damages, which shall be computed by subtracting the current total of Funds in the statement of account from the prior month’s total Funds in the statement of account. 
(d) The Escrow Agent shall not be liable to APPLICANT for indirect, punitive, special or consequential damage or loss, including, but not limited to, lost profits.
(e) APPLICANT agrees to reimburse the Account for any taxes or other governmental charges with respect to income earned from Funds in the Account.

(f) The parties agree that the Escrow Agent (i) shall be obligated only for the performance of the duties set forth in this Agreement and (ii) may rely on written notice, direction and instruction from the Commission regarding the Funds, including, without limitation, wire transfer instructions, and (iii) may rely on any documents from the Commission which appear to the Escrow Agent, in the exercise of its fiduciary duty, to be genuine and to have been authorized by the Commission, and (iv) unless the documents appear questionable, the Escrow Agent shall have no duty to make inquiry regarding the genuineness, accuracy or validity of same.
Section Four:  Term


The term of this Agreement shall commence on the date first written above and shall terminate upon the earlier of the following events:

(a) Ninety (90) days after the Commission issues an Order canceling APPLICANT’S Certificate;
(i)  APPLICANT may petition the Commission for disbursement of all Funds in the Account upon cancellation of APPLICANT’S Certificate; 
(b) the date on which the Commission elects to waive in writing its requirement that APPLICANT maintain Funds in the Account as provided herein; or
(c) the resignation of the Escrow Agent pursuant to Section Nine of this Agreement; or
(d) the expiration of two years from the date that the Agreement commenced.
If this agreement terminates pursuant to paragraph (c), then APPLICANT shall comply with the terms and conditions set forth in Section Nine. If this agreement is terminated pursuant to paragraph (d), then APPLICANT shall execute a new escrow agreement by the expiration date of this Agreement.  APPLICANT shall promptly, but no later than ten (10) days from the effective date of the new agreement, forward a copy of the new executed escrow agreement entered into by APPLICANT and either the undersigned Escrow Agent or a Successor Escrow Agent to the Commission and, if a Successor Escrow Agent, to the prior Escrow Agent. 
Section Five:  Events Upon Termination
(a)
Upon termination of this Agreement, the Escrow Agent must receive the Commission’s written consent prior to disbursing Funds in the Account.  
(b)
The Commission shall notify the Escrow Agent that either: (i) the Escrow Agent shall pay the APPLICANT all Funds then held in the Account, or (ii) the Commission has received notice of complaints from one or more of APPLICANT’S customers regarding the Funds in the Account (hereinafter “Conflicting Claims”).  
(c)
In the event there are Conflicting Claims, then the Escrow Agent shall retain the Funds until all such Conflicting Claims are resolved by the Commission and the Commission directs the Escrow Agent in writing regarding disbursement of the Funds.
Section Six:  Fees

(a)
APPLICANT agrees to pay the Escrow Agent’s fees for services under this Agreement in the amounts agreed upon by the Parties and set forth on Exhibit A to this Agreement.  
(b)
In the event the amount of the Escrow Agent’s fees are changed by mutual agreement, then the Parties shall execute an amendment to Exhibit A, attach it as an addendum to the Agreement and provide a copy to the Commission.

Section Seven:  Defaults by APPLICANT
I.  Single Customer Dispute
(a)  If, during the term of this Agreement, APPLICANT’S customer notifies the Escrow Agent that APPLICANT has defaulted in its obligation to provide customer the local exchange telecommunications services for which the customer has paid in advance, and the customer requests reimbursement, the Escrow Agent shall advise the customer to contact the Commission. 
(b)  When an APPLICANT’S customer notifies the Commission either orally or in writing of APPLICANT’S default, and the customer requests reimbursement, then the Commission shall notify APPLICANT in writing of such customer’s claim, (hereinafter the “Claim”).  
(c)  If APPLICANT disputes the customer’s Claim, APPLICANT must deliver a written notice to the Commission within five (5) business days of the date on the written notice from the Commission.  
(d)  If the Commission investigates and finds in favor of the customer, the Commission shall send a notice in writing to the Escrow Agent directing it to pay the Claim to the customer and the amount of the Claim to be paid and copy APPLICANT with same.  
(i)  The customer’s Claim shall be computed as the monthly service charge APPLICANT charged customer multiplied by the number of months the prepaid service was not provided as a result of APPLICANT’S default.
II.  Multiple Customer Claims

(e)  In the event the Commission receives multiple Claims from APPLICANT’S customers, the Commission shall notify the Escrow Agent in writing and direct it to pay such Claims in the order set forth in the Commission’s notice.  
(f)  If APPLICANT disputes any of the claims of a customer and notifies the Commission within five (5) business days as set forth at Section Seven (c) above, then the Commission shall render a decision and provide the Escrow Agent with a copy of its Order resolving the dispute. 
(g)  Upon receipt of such Commission’s Order, the Escrow Agent shall pay the customers as set forth in the Commission’s Order.  
Section Eight: Disbursement of Surplus Funds

(a) “Surplus Funds” means Funds in excess of both $5,000 and the amount of Funds calculated by multiplying APPLICANT’S highest number of customers during  the immediately preceding twelve calendar months times APPLICANT’s monthly residential charge.  (Example:  400 (highest number of customers) X $50 (monthly residential charge) = $20,000.  Thus, in this example, any Funds in excess of $20,000 would be “Surplus Funds”)
(b) Surplus funds may be withdrawn by APPLICANT upon:

(i)          written notice to Commission; and 

(ii)         receipt of a letter by Escrow Agent from the Commission confirming that the amount requested for disbursement complies with the terms of this Agreement.
(c)  Surplus funds may be withdrawn by APPLICANT only once in any twelve month period.
(d)  The Commission reserves the right to deny withdrawal of surplus funds if it determines that the APPLICANT 
(i)   is not in good standing with the Commission,
(ii)  is in violation of any of the Commission’s Orders, 
(iii) has not complied with all filing obligations imposed  by the Commission as a condition of APPLICANT’s Certification, or
(iv) has customers who contend APPLICANT has defaulted in its provision of service.
(e)
In order for APPLICANT to withdraw Surplus funds, APPLICANT must provide the Escrow Agent and the Commission with the docket number, Certification number, the most recent statement showing Funds held in escrow, the amount of Funds which APPLICANT wishes to withdraw, and the names and telephone numbers of contact people for both APPLICANT and Escrow Agent.
(f)
If, in its sole discretion, the Commission finds that withdrawal of Funds by APPLICANT is appropriate, the Commission will provide APPLICANT and the Escrow Agent with a letter confirming that the requested withdrawal complies with the terms of this Agreement. 
Section Nine:  Resignation of Escrow Agent  
And Successor Escrow Agent
The Escrow Agent may resign at any time from its obligations under this Agreement as follows:  
(a)  The Escrow Agent shall send a dated resignation to APPLICANT and to the Commission.
(b)  The resignation shall become effective upon the expiration of sixty (60) days from the date of the resignation.  

(c)  It shall be APPLICANT’S duty to promptly secure a Successor Escrow Agent (“Successor EA”) and notify all APPLICANT’S customers, the ILECs, and the Commission of the name and address of the Successor EA no later than the effective date of Escrow Agent's resignation under this Section.  
(i)  Notification regarding the Successor EA shall take place on or before the expiration of the sixty days on the current Escrow Agent's resignation, at which time the Applicant shall file with the Commission a new escrow agreement executed between the successor Escrow Agent and APPLICANT.  
(d)  The current Escrow Agent shall retain physical custody and control of the Funds until it receives written notification from the Successor EA stating that the Successor EA has accepted the appointment and the current Escrow Agent has received written approval of the Successor EA from the Commission.  Upon receipt of the written notifications, Escrow Agent shall transfer the Funds to the Successor EA. 
(e)  The Escrow Agent shall have no responsibility for the appointment of a successor escrow agent hereunder.  
(f)  APPLICANT shall promptly, but no later than ten (10) days from the effective date of the new agreement forward a copy of the new executed escrow agreement entered into by APPLICANT and the Successor EA to the prior Escrow Agent and to the Commission.

Section Ten:  Indemnification

(a)  “Claims” shall mean all claims, lawsuits, causes of action, or other legal actions and proceedings of whatever nature brought against the Escrow Agent or any officer, director, employee, or agent, whether by way of direct action, counterclaim, cross action, or impleader, even if such claim is groundless, false, or fraudulent, so long as the claim, lawsuit, cause of action, or other legal proceeding is alleged or determined, directly or indirectly, to arise out of, result from, relate to, or be based upon in whole or in part:  (a) the acts or omissions of APPLICANT, (b) the appointment of the Escrow Agent as escrow agent under this Agreement, or (c) the performance by the Escrow Agent of its powers and duties under this Agreement.  

(b)  “Losses” shall mean losses, costs, damages, expenses, judgments, and liabilities of whatever nature (including, but not limited to, attorneys, accountants, and other professional’s fees, litigation and court costs and expenses, and amounts paid in settlement), directly or indirectly resulting from, arising out of, or relating to one or more Claims.  Upon the written request of the Escrow Agent or any such officer, director, employee, or agent, APPLICANT agrees to assume the investigation and defense of Escrow Agent against any Claims or Losses, including the employment of counsel acceptable to Escrow Agent and the payment of all expenses related thereto, and, notwithstanding any such assumption, the Escrow Agent shall have the right, and APPLICANT agrees to pay the costs and expense, to employ separate counsel with respect to any such Claim and to participate in the investigation and defense thereof.  APPLICANT and Escrow Agent shall use all reasonable efforts to fully cooperate with each other in the defense of any Claims or Losses.
(c)  APPLICANT agrees to indemnify and hold harmless the Escrow Agent and its officers, directors, employees, and agents from any and all Claims and Losses as a result of or in connection with the Escrow Agent’s acts under this Agreement, other than claims made by APPLICANT for breach of Escrow Agent’s fiduciary duty.
Section Eleven:  Notices

All notices to any party shall be in writing and directed to all persons listed below at the following addresses or other locations which may be furnished by them.  
(a)  Notices shall be deemed completed and legally sufficient if they are in writing and delivered in person or mailed by first class United States mail, postage prepaid, or sent by facsimile to the following addresses:

(A) Escrow Agent:
FINANCIAL INSTITUTION/ ESCROW AGENT

ADDRESS

FAX

CONTACT PERSON

(B) APPLICANT:

ADDRESS

FAX

CONTACT PERSON

(C) ILEC 1 (include in each instance the name of responsible person)
ADDRESS

FAX

CONTACT PERSON

(D) ILEC 2:

ADDRESS

FAX

CONTACT PERSON

(E) ILEC 3 (etc.)
ADDRESS

FAX

CONTACT PERSON 

(F) Commission:

Georgia Public Service Commission 

244 Washington St., SW

Atlanta, GA 30334

Facsimile: (404) 656-0980

Attention:  Leon Bowles or Patrick Reinhardt

Section Twelve:  Audit

APPLICANT, Georgia Consumers' Utility Counsel Division of the Governor’s Office of

Consumer Affairs, and the Commission shall have the right to audit the Escrow Account at any time.

Section Thirteen:  Funds Unencumbered

(a)  APPLICANT warrants that the Funds placed in the Escrow Account are not subject to, nor will they become subject to, any claims of APPLICANT’S creditors other than the APPLICANT’S customers as set forth in this Agreement.  APPLICANT will not use the Funds as security for any transaction, nor will APPLICANT pledge the funds or list the Account as an asset on any application to obtain credit, or to obtain real or personal property. 

(b)  APPLICANT warrants that, during the term of this Agreement, the Funds shall remain unencumbered by any legal interest that would violate the Escrow Agreement. 

(c)  The Escrow Agent will have no responsibility at any time to ascertain whether or not any security interest exists in the Fund.  
(d)  The Escrow Agent will notify the APPLICANT and Commission if there is an attempt to encumber the Funds.
Section Fourteen:  Third-Party Beneficiary

Except as provided below, this Agreement is for the benefit only of the undersigned parties hereto and is not intended to and shall not be construed as granting any rights to or otherwise benefiting any other person; provided, however, that the Commission is a third-party beneficiary and may enforce this Agreement.

Section Fifteen:  Survival of Rights and Obligations


The rights and obligations of the parties set forth in this Agreement shall survive the expiration or termination of this Agreement.

Section Sixteen:  Nonassignment

Except as expressly provided herein, neither APPLICANT nor the Escrow Agent shall assign, transfer, or subcontract this Agreement or any portion thereof without the prior express written consent of the other party and the written approval of the Commission.

Section Seventeen:  Governing Law; Successors and Assigns; Choice of Forum

This Agreement shall be governed by and construed in accordance with the laws of the State of Georgia without application of conflicts of law principles and shall bind the successors, transferees, agents, heirs, and assigns of APPLICANT and the Escrow Agent.  Any action brought to assert any right or remedy pertaining to this Agreement shall be brought exclusively in the Superior Court of Fulton County, Georgia.

Section Eighteen:  Entire Agreement; Amendments

This Agreement constitutes the entire agreement and understanding of the  parties with 

respect to the subject matter herein, and is intended as these parties' final expression and complete and an exclusive statement of the terms thereof, superseding all prior or contemporaneous agreements, representations, promises and understandings, whether written or oral.  
This Agreement may be amended or modified only by an instrument in writing signed by all Parties with express approval from the Commission.   All exhibits referred to in this Agreement are incorporated herein by reference.

IN WITNESS WHEREOF, the parties have set their hands and seals the day first above written.

APPLICANT





FINANCIAL INSTITUTION/ ESCROW AGENT

By:___________________________________
By:________________________________

    PRINTED NAME, TITLE


        PRINTED NAME, TITLE 

EXHIBIT A 
FEE AGREEMENT ADDENDUM TO AGREEMENT DATED ____________ BY AND

BETWEEN APPLICANT AND FINANCIAL INSTITUTION/ESCROW AGENT
[INSERT FEE SCHEDULE]

APPLICANT agrees that in the event any controversy arises under or in connection with this Agreement or the Fund, or the Escrow Agent is made a party to or intervenes in any litigation pertaining to this Agreement or the Fund, to pay the Escrow Agent reasonable compensation for its extraordinary services and to reimburse the Escrow Agent for all costs and expenses associated with such controversy or litigation
APPLICANT




.
By:___________________________________


    PRINTED NAME, TITLE



1

